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Thank you all for joining us for today’s webinar.  I’m Toni Blackwood.  I head Husch 
Blackwell’s immigration group.  And my practice is focused on all aspects of business 
immigration.  We’re looking forward to talking with you today about the important 
considerations for employing Canadians under U.S. Immigration law.  We hope to be able 
to pass on some information that will make these special rules work for you and to avoid 
some of the problems we sometimes encounter in this area.  We’re not going to talk about 
hiring U.S. workers in Canada today.  Uh, before we begin, I’d like to cover a few 
housekeeping items.  At the bottom of your audience console, there are several 
application icons for your use during the program today.  I’d like to take a minute to 
highlight a few of the key icons for (BLANK PORTION IN AUDIO) you.  If you have any 
questions during webcast, please submit your questions via the question box.  We’ll try to 
answer all questions during our webcast today.  But, if a fuller answer is needed for a 
question, or if we just run out of time, your questions will be answered later via email.  We 
truly appreciate audience participation and we really encourage you to submit questions.  
There’s also an icon to assist with your viewing preference.  Please note that you can 
expand your slide area by clicking on the maximized icon on the top right of the slide or by 
dragging the bottom right corner of the slide area.  If you have any technical difficulty, 
please click on the yellow help icon.  It has a question mark and it provides information 
about common technical issues.  A copy of today’s slide deck and additional materials are 
available in the Resource Lift icon that looks like a green folder at the bottom of your 
screen.  This program has been approved for Illinois, Iowa, Missouri, Nebraska, 
Tennessee, Texas, continuing legal education credit.  Colorado approval is pending.  Here 
also approved for HRCI and SHRM Recertification Product.  A recording of this webcast 
will be available tomorrow for watching and sharing.  When it’s available, a link to the 
recording will be emailed to you along with a certificate of attendance.  Joining me today is 
my colleague here at Husch Blackwell, Kelli Stout.  Kelli also focuses her practice on 
Business Immigration Law, particularly employers in obtaining and maintaining 
employment authorization for foreign national employees on a temporary and a 
permanent basis.  So, why are we going to be talking about Canada today?  What’s so 
special about Canada?  Well, our neighbors, our kind neighbors to the north pose special 
challenges in the business immigration world.  Luckily for us, there are some special 
solutions.  One, consideration and one characteristic underlines a lot of what we deal with, 
with Canadian immigration and I’d like to have Sandra Bullock sort of explain this issue 
here.   

Judge Evans. 

Judge:  We, uh, just spoke to your immigration attorney. 

Margaret:  Great.  So, so, we’re all good?  Everything good?   

Male:  Margaret, your Visa application has been denied, and you are 
being deported.  

Margaret:  Deported? 

Male:  Apparently, there was also some paperwork that you didn’t fill out 
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in time.   

Margaret:  Come on.  Its, it’s not like I’m even an immigrant.  I’m from 
Canada.   

Male:  We can reapply but unfortunately you have to leave the country for 
at least a year.   

Margaret:  I can manage everything from Toronto—videoconferencing 
and Internet.  I can – 

Male:  Unfortunately, Margaret, if you’re deported, you can’t work for an 
American company.   

Margaret:  You cannot be serious.  I beg – 

Male:  Margaret, if there was any way, any way at all that we could make 
this thing work, we’d be doing it.   

Margaret:  There’s no way.  I’m, I’m begging you.   

Male:  No.  Excuse me.  We’re in a meeting.   

Male: Sorry to interrupt.   

Margaret:  What! 

Male:  Mary called the line.  She’s on hold.  She needs to speak with you 
right away.  I told here you were otherwise engaged.  She insisted.  So, 
so I – so 

Margaret:  Uh.. 

Yes.  I think Sandra has thought of a little work to that problem.  But she has illustrated it 
nicely.  Canadians and Americans feel like sisters and brothers or at least first cousins.  
We speak the same language.  We have similar cultural backgrounds.  These many 
similarities make us both forget sometimes about that pesky border between our 
countries.  Many of the issues we see with Canadians in our practice result from people 
getting too comfortable with coming and going from one country to the next and then 
problems can arise.  Since we do have some great tools to facilitate that cross border 
exchange, we wanted to talk about how to make the most of them in your business.  The 
first tool that we have is NAFTA.  Now, NAFTA has a lot of fans and a lot of detractors.  
Regardless of how you may feel about NAFTA as an economic matter or a social matter, 
its undeniably true that it offered us in the business immigration world some great 
opportunities.  It was preceded by the Canada free-trade agreement, but NAFTA became 
effective in 1994.  So, we have some very good long experience with these rules, and we 
know pretty well how they’re going to work.  NAFTA in the immigration context provides 
for a simple and fast way to have temporary entrance into the United States by different 
kinds of business people.  There are different classifications of nonimmigrants or 
temporary business visitors and other types of visitors to our country.  We have the 
common habit of calling them Visas, but in this case Visa is not an apt term because of 
what we’re given to a minute, Canadians do not use Visas.  So, without saying that they 
are Visa holders, they are classified as business visitors, intercompany transferees and 
other business professionals which can fall under NAFTA into the classification of TN.  
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Business visitors and intercompany transferees are also available to people from other 
countries.  But TNs are only limited to NAFTA inferences.  NAFTA also applies to Mexico, 
of course.  But we’re not going to talk about Mexico today, although many of the things 
that we say about Canadians will also apply to our neighbors to the south.  So there are a 
lot of advantages for NAFTA for Canadians and for U.S. employers wanting to hire 
Canadians.  Although the Visa exemption for Canadians which I mentioned a minute ago 
is not a characteristic of NAFTA, it has to be mentioned because it’s a huge consideration 
in the employment of Canadians.  Canada is the only country which enjoys a general 
exemption from the requirement of a Visa to enter the United States.  I may have 
mentioned a minute ago of the habit that we have of calling different classification a Visa 
classification.  For Canadians this doesn’t work because they don’t use Visas.  There are 
a couple of exceptions to that.  Kelli will talk about one of them later.  But generally 
speaking Canadians do not have to have that stamp on the passport that tells what their 
classification is and permits them to enter the United States.  They do have to have 
different sorts of documents to enter but they do not have to have a Visa.  Another 
advantage of NAFTA for Canadians is that they have very fast and easy, comparatively 
speaking, application procedures for coming into the United States under an employment 
authorized classification.  All other countries except Mexico have to make application to 
enter the United States through an application to the U.S. Citizenship and Immigration 
Services.  If you want to be an L1 or B1 visitor using certain rates, you must have a Visa 
in your passport under normal circumstances everywhere except Canada.  But if you want 
to be an L1 or if you want to have a TN or if you want to do certain kinds of B1 visitor 
work, then there’s an easy way for you to apply in Canada, and that is, simply take your 
application to a processing unit at a port of entry and let the customs and Board of 
Protection agent adjudicate it.  When you do this of course you’re able to interact with that 
adjudicator, and in some ports of entry even allow you to have an attorney present with 
you at the time you present your application.  For instance, as an L1.  That would be an 
intercompany transferee and Kelly’s going to talk about that in a minute.  But the 
importance of this is that the ability to speak to that person who’s deciding whether your 
L1 will be approved is very very important or it can be extremely important in some cases.  
I you have a difficult issue or if you have a point that you want to make to that person, it’s 
much easier to look that person in the eye and explain it than it is to try and write it and 
hope that somebody somewhere behind a desk will read that explanation.  This brings us 
to the next point which is that you avoid adjudication by the U.S. Citizenship and 
Immigration Service.  There are lots and lots of reason to want to avoid USCIS 
adjudication.  Much of it relates to the fact that USCIS (inaudible) apply the same rules as 
to eligibility for Visa classifications.  They apply them differently in many cases than the 
border officers apply them when they’re adjudicating the same kind of case.  Its frankly 
just a lot easier sometimes to get an approval at a Canadian border crossing of the same 
case than it would be to get it approved by USCIS.  The ability to interact with the 
adjudicator is probably of some importance in that instance.  But it’s also true that they 
just seem to be applying the rules a little bit differently.  In addition, of course, there is the 
speed in which you can get an adjudication done at the border as compared to the many 
weeks of waiting for USCIS to adjudicate the same case.  And then finally the advantage 
of NAFTA, and this one is really huge, and that it created the TN professionals category 
which has just widened the eligibility for a lot of people to come to the United States and 
work.  This is the classification that is not available to anybody else in the world except 
Mexico.  It completely opened a lot of doors that will be otherwise closed.  So NAFTA is 
good for us.  There are some disadvantages to NAFTA.  The CBP or the customs in 
border protection officers that you meet at the borders can come up with inconsistent 
adjudication sometimes.  This is always of course a threat no matter what or who’s 
adjudicating it – whether its USCIS or a CBP officer because they’re human beings and 
sometimes they see the same thing differently.  But it’s true.  Sometimes your adjudicators 
can be inconsistent.  And there are differences between ports of entry where you can 
make these applications.  There’s no question that one or two ports of entries are simply 
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ones to be avoided.  There are some that are completely logical and fair in their 
adjudications and there are others who have for the culture of no, and they will never 
approve something that other ports will approve.  So, you need to know where you’re 
going and you need to bear in mind that sometimes things have come out the same way 
even at a good port of entry just because you may hit the wrong officer on the wrong day. 

Another disadvantage of NAFTA.  This is not limited to NAFTA but it seems to be further 
exacerbated (inaudible) occasions is that when you come into the United States as a 
Canadian and you have your passport stamped reasonably, although that doesn’t always 
happen; but when they stamp you in and they tell you how long you’re permitted to stay, 
sometimes they don’t put the right classification in your passport.  Sometimes they do put 
the right classification but they put the wrong admission period.  So they’ll give you a 
longer or a shorter period of admission than you’re entitled to.  Sometimes your period of 
admission or your classification of admission that shows in your passport is different from 
the CBP officer enters into the computer and therefore, you have conflicted records.  
These problems are not really limited to Canadians but they are extremely common with 
Canadians than they are with other nationalities.  I’m not exactly sure why that is.  I think 
NAFTA does play a part in it because you have CBP adjudicators looking at the cases.  
Then, also, granting the period of admission.  Sometimes they just get it wrong.  And 
finally, NAFTA entrances can be deceptively simple because it looks so easy.  But these 
are still applications in many cases for classification as a certain type of non-immigrant or 
a temporary admission for a business person.  Even though they’re the same as the 
classification from other countries, they’re simplified in their procedures at the border.  But 
they’re still the same application.  It looks easy.  It looks like you can just go the border 
and get it done.  But you still have the same legal issues that you have in other kinds of 
cases.  So, it looks perhaps sometimes easier than it actually is. 

Let’s have a pool question.  Please answer on your desktop.  Does your company hire 
Canadian employees?  Tell us whether you have some affiliate perhaps and transfer 
Canadian employees to the U.S. regularly or if you just have a few who (inaudible) for 
work authorization.  Maybe you don’t have any but you’re thinking about it or maybe you 
don’t know.  And sometimes I don’t know which seems like sort of a strange answer.  But 
with Canadians really, it’s perfectly logical.  You cannot tell by speaking to many 
Canadians, but they’re not Americans.  So, sometimes you just don’t know. 

Looks like we have sort of a range of listeners today.  So that’s good for us to know 
because in the next step, we’re going to go into some of the particular categories of 
immigration status available to Canadians.  That might be different to Canadians than it 
might be for other foreign national employees.   

Let’s start today with the most common category that we see, and that’s the B1 business 
visitor immigration category.  I know also that there are acute types of B immigration 
statuses.  One is the B2 which is your tourist immigration status or tourist you might see 
(inaudible) coming here on as tourist, usually on a B2.  For the business visitors that is the 
B1.  B1 immigration status which enables a person to enter the United States to 
participate in business activities of a commercial or professional nature.  And this is really 
limited to activities that don’t constitute employment.  So, if you’re coming here as 
business visitor, you’re engaging in business activities but you’re not performing actual 
work or employment.  So some of the activities that a B1 business visitor could engage in 
are people being business associates or you are coming in to attend a board meeting, 
travel, because you’re coming in for an educational professional or business conference; 
participating in short-term training, negotiating contracts or you might be doing preliminary 
steps to set up a new business in the United States.  Those are the common permissible 
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categories.  And, this is available to any foreign national in the B1 business visitor status. 

What NAFTA does is sort of interesting.  You don’t hear about this as often but note that it 
sort of expands the permissible activities that are available for a B1 business visitor.  So 
for Canadians there’s an additional, and they’re in the regulations, different categories of 
activities that are permissible as a business visitor.  They are listed here.  I’ll go through a 
few of them quite quickly.  But research and design.  That really goes to your technical 
scientific or statistical research coming into perform research.  Your marketing and trade 
fair personnel are market researchers and a market research analyst coming into conduct 
research or your trade fair or promotional personnel who are attending a trade convention 
here in the United States.  Distribution has to do with transportation operators who might 
be transporting goods or passengers to the United States. 

Additionally your gross manufacturer and production.  That category really has to do with 
harvester owners who are supervising and harvesting crews for agricultural classes of that 
category has to deal.  There are other different types of service personnel, management 
or supervising personnel, financial services personnel, public relations and advertising 
personnel who might be coming in to consult with business associates.  Also, tour bus 
operators and other tourism personnel.  It’s a wide range of categories.  But really, they’re 
still sort of limited to the activities that are nonemployment based.  And one particular 
category that we see quite often is the after sale service.  So, this is particularly defined in 
NAFTA.  It’s really for installers or repair and maintenance personnel or their supervisors 
who have sort of a special knowledge and are coming to the United States to perform 
installation or service on a product that’s been manufactured in Canada and is being 
installed at a company or another location here in the United States.  

The interesting thing about the after skill service provision is that this is something that 
often used by other foreign nationals discussed in the foreign affairs manual for other 
foreign nationals, but its limited to one year.  In other words, if you’re a flooring company 
and you manufacture a product and you ship it to the United States, and then you want to 
send your individuals to maintain that, to help with the maintenance or install it, they have 
a year to come in and do that.  But NAFTA extends it so that these individuals can come 
in and perform maintenance on the product for the duration of the warranty.  And NAFTA 
also includes a specific provision to perform after skill service on computer software.  So, 
it specifically outlines that in the regulations as well.  We do have a question about the B1 
being used for research and design.  And would you clarify that?  If it can be used for 
research for a university?  Certainly, if you are a Canadian professor who is coming in to 
perform research for a university, sort of independent research.  That’s okay, you can use 
a business visitor category to do that.  But where – is the professor sort of going to be 
coming in to sort of perform employment?  Or, do something that’s not so independent or 
on behalf of the university.  That’s something that gets a little bit trickier.  They can come 
in to attend a conference, perform some independent research, but there’s sort of a fine 
line that you really have to analyze before determining whether the B1 category is 
appropriate.  And, some of that is outlined here based on the impermissible activities and 
the visitor status.  So, you can’t derive a salary from a U.S. source.  And really, particular 
for Canadian business people, the principal place of business has to be abroad, any of the 
work product, the actual work product created has to be created abroad.  Profits also 
should be earned abroad.  So anything that sort of employment related or somebody’s 
engaging in employment in the United States, that’s going to be impermissible under the 
business visitor category. 

Additionally, Canadians can’t perform work in the U.S. even if they’re coming in to be 
employed for six months, but they’re going to remain on the foreign payroll.  That’s still 
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going to require a work authorized status, and we’ll talk about those as well. 

Another question we get quite often is whether the after sale service provision extends to 
individuals coming in to perform construction work, maybe on behalf of the Canadian 
company coming in to perform construction work in the United States; and that is 
impermissible under the B1 category; and certainly seeking permanent residence is also 
impermissible.  So the idea behind the B1 business visitor category is that its temporary.  
That really means that if the individual is coming here to apply in the B1 business visitor, 
they’re coming to the United States for a short term duration.  Maybe it’s a week to 
negotiate that contract or get that particular research done really defined.  Maybe they 
need to visit the Truman Library for a specific part, and it’s a very short term project.  That 
where the person is coming in and they’re going to return back to Canada and not for the 
resident is and will be maintained.   

Toni So, Kelly, do you have to apply for B1 classification as a Canadian? 

Kelli Yes.  So that’s sort of my next point.  How do you actually apply or obtain the B1 business 
visitor status?  And really the Canadians can ask for it at the border.  So they go to 
Customs and Border Patrol.  They say “here is my purpose for entering the United States.  
It’s a permissible B1 business activity, and the Customs and Border Control Office makes 
a determination right there.  Because the business visitor category is temporary intense 
and that there are specific activities that are permissible in this category, we often 
recommend you know bringing evidence of what you’re going to do in the United States.  
If you’re here to attend a conference; bringing that conference schedule or your sort of 
enrollment form or email confirmation that you’re going to be attending that conference in 
the United States.  Or, if you attain a letter of invitation.  If you’re going to be doing a 
speaking engagement in the United States.  After sales service, you might want to see the 
contract to perform that service.  So those types of evidence.  Often we’ll send individual 
Canadians with a letter just saying here’s why this activity is permissible view on activity.  
Additionally, CBP is going to want to see evidence that you intend to return to Canada.  
For Canadians, they aren’t as strict about it, but it’s often good just to travel with 
something – Canadians to travel with something that just shows how you look.  I have a 
residence in Canada.  I pay bills in Canada.  Here’s my house.  Sometimes that can be 
helpful just thinking CBP, Customs and Border Patrol asked for it when they asked for B1 
classification at the border. 

Also, just as a final note and only in who is not permissible, short term language programs 
are okay, and business visitor programs.  I’ve got two week English study program.  
That’s usually not applicable to our Canadians.  It’s usually foreign nationals from other 
countries speaking different languages, but if they’re coming in for a semester, and for B1 
business visitor, they’re usually allowed in for six months.  That covers a whole semester 
of school.  You can’t enroll in any school.  You need to get the appropriate immigration 
status, such as F1 or N1 to attend school.   

Alright.  So as confusing as that was, let’s try another pool question.  What is your most 
common frustration with U.S. immigration law in your organization?  There are too many 
obligations on employers.  The process takes too long.  The process is too costly.  It’s too 
complicated and confusing.  I don’t know.  If you really think that the B1 category is really 
confusing, please comment and let us know how we can help clarify that for you as well.  
In fact, in any of these questions, you know we love to hear feedback from you.  So, if you 
want to add in a question box, or comment or something, you know, please do so.   

Toni So, Kelli, what happens if you take your letter of invitation or your service contract to the 
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border and the CBP officer says “Nope.  I don’t think that’s appropriate for B1.” 

Kelli Well, you get rejected.  You can’t come into the United States.  And usually they’ll say 
“Hey.  You need to come back.”  Sometimes they’ll suggest a different immigration status.  
Sometimes they’ll say, just outright reject you.  They should give you a reason for your 
rejection.  But sometimes they just don’t.  And another thing, when you go back to 
reapply, if they’ve ever asked if you’ve been denied before, you have to say that “Yeah.  I 
came in.  They didn’t accept my reasoning for coming in this business venture status.  I 
was denied entry.”  You might have to report that later on.   

Toni Usually, they’ll tell you what they think you should be doing instead.  Commonly, they’ll 
say “we think you need a work authorized permit”. 

Kelli Yep.  And that doesn’t mean you can’t come back and try again. Sometimes we have an 
individuals who are denied entry in B1 status and don’t want to go through the work 
authorized immigration status classification.  Sometimes it’s just reworking what you 
already submitted.  Sometimes it’s just saying “No.  I think the officer misunderstood my 
purpose.”  So, I do agree with all of these reasons.  I think maybe we should have had all 
of the above on this pool question.  That was out fault.  But really, yeah, these are difficult.  

Toni Immigration law can certainly be frustrating.  Okay.  One of the nice new tools that NAFTA 
gave us, as I said before, was the new classification of TN or Trade NAFTA.  Under the 
TN, work authorization becomes available to people who work in specific occupational 
categories.  Sometimes these people would not have been eligible to enter the United 
States to work at all under other existing rules.  So, the TN can be really invaluable to 
those people.  In order to get TN classification you must meet the list of requirements.  
Well, requirements are listed actually in Appendix 1603(D)(1) of the NAFTA Treaty.  And 
it’s just literally a list of occupations that meet the qualifications for TN and the 
accompanying requirements for each of those classifications.  So, some of those 
requirements may be a type of license that the occupation typically requires.  Sometimes 
the requirement will be a particular kind of educational qualification.  Sometimes it’s a 
particular kind of experience.  For instance, there is a classification for disaster relief and 
insurance claims adjusters under NAFTA and those people in order to qualify have to 
have three years of that sort of experience.  The use of some of these terms can be sort 
of confusing for U.S. employers who are accustomed to just the U.S. educational system.  
For instance, there are terms that apply to the Canadian and the Mexican educational 
systems that we don’t have in the U.S.  So, it can be a little bit challenging sometimes to 
make the determination of whether the credentials that your proposed employees 
presents to you will actually qualify him or her for the TN classification.  Because, again, 
they have to meet the requirements of the occupation.  Another advantage of the TN is 
that it is renewable indefinitely.  In most cases, in most other work authorized 
classifications, immigration classifications, there is a time limit, an outer time limit that 
applies to it.  The L1 for instance, the intercompany transferee is good in most cases for a 
total of five years for specialized knowledge employees and seven years for managers 
and executives.  H1B are only typically to six years.  The TN has no outside limit, because 
some people are able to remain in the United States for many years under TN status.  
Now it has to be renewed every three years.  You have to give a new period of approval. 
And when you do that, you have to show the officer whom you are asking for the renewed 
period, you have to show that officer that you are holding what amounts to a temporary 
assignment.  Now, you may say how can something that lasts for 10 years be temporary?  
It just means that it doesn’t have perhaps a definable end.  But it does have a definite end.  
It will in fact end someday.  And so, if you have a permanent job, a receptionist at your 
office, that job is probably never going to end.  It will not be a temporary position.  But 
there are others that may in fact by virtue of the job assignment be temporary, although it 
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may be long.  So, as long as you can show that it, in fact, is going to end someday, you 
can have the TN renewed indefinitely.  The employer has to qualify and really in most 
instances – all that really means is that it has to be a U.S. employer.  It has to have a 
formal presence in the United States.  Some companies, particularly in North America and 
Canada, U.S., Mexico, a geographical sprawl – some companies go across that border 
with very little formality.  They may have operational people who operate on both sides of 
the border who have reporting responsibilities on both sides of the border who’s jobs 
really aren’t divided by the border, and that can be sort of challenging. In most cases, that 
person can be paid by the Canadian organization.  But he or she really must be employed 
by a U.S. entity.  So that company, even though it exists on both sides of the border has 
to be authorized to do business in the U.S. and that U.S. company has to be the sponsor 
of the TN Visa, not Visa, but classification.  There is not prevailing wage requirement for 
the TN which exists with other classifications like the H1B.  And, probably the nicest thing 
about this, is that it is available at the border.  You may apply through USCIS.  But you 
need not do so.  You may always apply at the U.S. border, at a port of entry.  There is no 
application.  There is no form to fill out.  Though, the process is again sort of deceptively 
simply because you still have to meet these legal requirements.  The process itself is 
streamlined and easy.  So here is a list of common TN professional categories.  I might 
caution you that this is a very abbreviated list.  It’s just an example just to show you the 
range that animal scientists, biologists and horticulturalists and meteorologists and soil 
scientists on the one hand; yeah, management consultants and computer systems analyst 
and engineers on the other.  And then all kinds of medical and allied medical professions 
in one list – and teachers can also qualify as long as they’re college seminary or university 
teachers.  So, whereas, you may not be able to hire a Canadian high school teacher, we 
do have the ability to hire other kinds of teachers.  And one of the notable things about the 
TN classification is that registered nurses from Canada can come in under the TN 
classification.  There is a problem with hiring registered nurses under the H1B program 
which many of you may be familiar with.  Even though these folks have a profession 
undoubtedly and indisputably are professionals.  Their educational requirements are such 
that the immigration service takes the position that they don’t qualify for the H1B.  So it’s 
very nice for medical providers who are facing the nursing shortage to be able to recruit 
registered nurses from Canada using the TN classification. 

Kelli I will also note on the registered nurses, because this question comes up a lot.  You look 
at the requirements for a registered nurse and it looks pretty simple.  But what’s not listed 
is that they require a Visa screen or a healthcare certificate.  And, uh, this is something 
that can be – we won’t go into but, a lot of registered nurses, they’re educated.  They 
might have been educated in Canada but they take the U.S. licensing exam.  For all 
intents and purposes, they think, oh I’ll just get a credential evaluation and that will 
acceptable at the border.  Well, at the border, they’re really going to have to present a 
healthcare certificate or what might be referred to as a Visa screen before they can obtain 
that TN status.  So something just to watch out for.  That also applies to physical 
therapists and occupational therapists.   

Toni Yeah.  But there are special rules under the U.S. immigration law.  Again, this is another 
example of how the same laws apply to everyone.  It’s just that Canadians have sort of a 
special overlay of different rules that permit them to do more things.  They’re still subject 
to the same underlying requirements as others and the Visa is required for many kinds of 
healthcare workers in the United States. 

Okay.  So there are a few miscellaneous things to watch out for in the TN classification.  If 
you have a new employer, a new TN employer.  So, you’re working under a TN for 
employer A, and employer B offers you a job and you’d rather work there, employer B is 
going to have to start over with its own petition.  You’re going to have to either file an 
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application working immigration service and be able to look for employer B or you’re going 
to have to go to the border and make a new application in order to work for employer B.  It 
used to be that when the TN classification first started, it used to be that the initial grant of 
TN had to be made by the Customs and Border Protection people, the officers at the ports 
of entry, at the U.S., Canada and Mexico border.  But, that’s not true anymore.  You may 
file either a new petition or a renewal petition for TN status with the U.S. immigration 
services.  Again, there are lots of advantages to doing it at the border.  You can look that 
adjudicator in the eye.  You can talk to them. You can explain yourselves.  You can get it 
done in a very short period of time.  Whereas, none of that is true when you apply with 
USCIS.  But there are circumstances in which travel is not desirable or not possible.  
Nobody cares how long it takes in some cases.  So, sometimes people do apply at USCIS 
for the TN classifications or extensions.  We have to remember that temporary intent is 
required with TN.  This comes up – I’m sure Kelli, we’ll get into this in a little more detail 
later.  But it has all sorts of implications.  Number one, in order to be able to qualify for a 
TN to begin with, you have to have temporary intent.  And that means you have to 
demonstrate to the person who’s granting TN status to you that you intend to return to 
Canada at the end of your job.  And so, regardless of when that may be, you have to 
show that you have a home to return to.  You don’t have to own real estate but you have 
to have ties to Canada that will permit an inference that you intend to return.  It also 
means that because you intend to be here temporarily you may not use TN as a 
springboard to apply for permanent residence.  And that means in order to apply for 
permanent residence, you commonly change people over to a different type of Visa to 
start that process.  We may have to go out of TN status for that. 

The dependents, the family members, the immediate family members of people who are 
in TN status have their own status that’s called TD or T-Dependent -- and that’s the 
spouse and children.  They are entitled to the same period of admission and kind of 
admission of the TN, except that TD people cannot work.  They may not accept 
employment in the U.S. unless they have their independent work authorization, in which 
case they won’t be a TD anymore. 

Professionals under TN are entitled to three year admission periods that used to be 
different from Mexico.  TD’s always been the case for Canadians.  So every three years if 
you continue in your employment you have to have that renewed.  And you may not be 
self-employed as a TN professional.  This is a rule that a lot of Canadians don’t absorb 
very well.  Sometimes they take off and form their own companies and start working on 
their own.  That’s not permissible under the TN classification.  The only time when that 
might work is in management consultant classification.  If you have a management 
consulting business in Canada and it is your business, and your business has a contract 
with a U.S. company.  And your business from Canada send you, or in essence, you send 
yourself to the United States as a management consultant to a U.S. company, then in sort 
of a technical sense you are self-employed.  That’s sort of an exception to this.  But that is 
a very very limited exception.   

So, let’s have another pool question.  Have you encountered problems with 
U.S. Immigration for Canadian Employees?  If so, what problems were they?  Did you 
have inconsistent TN decisions?  Very common.  Did you have incorrect periods of 
admissions or classification of admission which caused problems down the road?  
Another very common problem.  Were you unable to use that really handy TN 
classification because of your occupation just didn’t fit?  Perhaps the qualifications weren’t 
quite right.  Is there some other problem that you’d like to describe for us?  Or, have you 
not had problems? 
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Kelli We just have a quick question on what is exactly the Visa screen?  So just to explain that, 

the Visa screen, which is also called a Healthcare Certificate, is often required of 
healthcare workers.  This includes registered nurses, physical therapists, occupational 
therapists who are coming to the United States.  And that’s just to sort of check all of their 
credentials – check their credentials.  Make sure that they have this – healthcare workers 
have the appropriate licensing examinations, and are often – and their only issue is just a 
couple of organizations.  And one is a nursing organization.  But I will mess up the 
acronym if I say it.  We did an entire webinar on healthcare workers – immigration options 
for healthcare workers.  So, if you’re interested in that, drop us a note and we’ll send 
those webinars your way.  So, a lot of you haven’t had problems which is great.  I think 
that kind of speaks to sort of the relative ease or the more consistent adjudications that 
you might see, you might see for Canadians versus other foreign nationals. 

Toni We do have a question about border applications for TNs, about whether the original 
degree certificate will be required or if the adjudicator will accept copies.  We normally tell 
our clients to take the original degree.  And I think commonly that is the requirement.  It 
might be that if you’re applicant can explain to the officer that original degree has been 
lost or destroyed, they might give you a little break on that.  But here again, this is one of 
those circumstances where speaking to somebody in person may really help you.  
Commonly, though, we tell clients that they really need to have original documents.   

Kelli So.  Okay.  So, another immigration category that’s a little bit for Canadians than it might 
be for other foreign nationals is that the L1 Intracompany Transferee.  This is a work 
authorized immigration status.  Essentially, it enables employers them to transfer certain 
employees from an affiliated office abroad to an office here in the United States.  So, for 
example, if you’re Canadian company and you have an affiliated office in the United 
States and you might be an affiliated because you are a parent or subsidiary relationship 
or some sort of affiliate relationship with a common parent or a holding company that is a 
common parent for both the U.S. company or organization and a Canadian organization.  
And you need to send employees to the United States for a specific purpose.  You might 
be using this intracompany transferee classification for those Canadian employees.  A 
couple of requirements for this, for the Canadian employees – they have to have been 
working for the Canadian office organization for at least one year out of the last three in an 
executive, managerial or specialized knowledge capacity.  And what that means is 
executive is going to be your high level executive usually like president.  But sometimes 
it’s just somebody who has a lot of autonomy on their job duties on a day-to-day basis.  
They aren’t really acting with a lot of supervision ah -- because they are high up in the 
company.  Your managers are gonna to be your individuals – ah -- who are either 
managing an essential function of the organization or who manage other professionals in 
a certain hierarchical structure of individuals who they supervise. 

Specialized knowledge employees are gonna be your own employees who have some 
sort of essential knowledge about your company processes, or company products – um – 
that a person you hire off of the street is just not gonna know because ah – those 
employees have ah – learned all of that information through their employment with the 
Canadian organization.  So they have to be working in one of those three ah – categories 
and then they have to be coming to the United States to continuing working either in one 
of those three categories or another category so they have to come to the United States to 
work in an executive managerial or specialized knowledge capacity.  Your executives and 
managers as Toni said are usually classified as L1A specialized knowledge ah—
employees are classified as L1B.  What NAFTA does is NAFTA doesn’t really change that 
substantive criteria for L1 classification but it does offer certain advantages because 
Canadians are visa exempt.  So Canadians who are applying for an L – for L1 immigration 
status can take their application directly to customs and border patrol and they can – you 
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know – it’s not – you don’t have to make an appointment – you just take it that day and um 
– customs and border patrol will adjudicate it.  And usually sure – they’ll question the 
employee about the application.  It could take some time to actually have the application 
adjudicated – um – but – but certainly it’s not the months and weeks – um – that USCIS 
will take in – in adjudicating an application from another ah – foreign national applying for 
L1 status. 

Also, adjudications tend to be a little bit more consistent with ah – customs and border 
patrol – um – than USCIS and – and that’s really just because we have the regulatory 
criteria and in the past we’ve – whether you submit it with customs and border patrol or 
USCIS, if you’re sure you meet the regulatory criteria – great – um – and – and usually Ls 
haven’t been a problem.  In the past few years USCIS has taken an approach where they 
are intensely scrutinizing this immigration category and they are looking for fraud.  They 
are questioning an employer’s motives for needing to transfer a Canadian – or for a 
foreign national to the United States.  They are requiring a lot more evidence because 
they’re second guessing employers than customs and border patrol – ah – will require 
when they see an application.  So well we might submit an L1 ah – an L1 petition that 
might be – you know – an inch thick of paperwork to customs and border patrol – US – 
that same application to USCIS is gonna be a 3 to 6 inches thick and – and for example, 
so ah – and this is just generally speaking – every application – every application or 
petition that’s submitted is a little bit different but if you’re a managerial employee and 
you’re trying to show that you’re working in a managerial capacity – you’ll say here are my 
– you’ll have a ah -- list of your job duties and you’ll also might submit an organizational 
chart to show look here is the hierarchical structure of the individual employees that I 
supervise in my managerial capacity.  That is sufficient for customs and border patrol in 
most cases – not all. 

For USCIS, they want to see in addition to that list of job duties, they wanta see your day 
to day past and how much percentage of time you’re working in each of those tasks.  
They’ll also wanta see the – they’ll wanta see proof of the employment of all of the 
individuals that that Canadian employee supervisors.  So if they supervise four 
accountants, they’re gonna wanta see the payroll records for those four accountants that 
the L1 employee supervises.  They’re gonna wanta see um – so the payroll records, their 
educational credentials to show that they might be working in a professional capacity in 
some cases.  So USCIS just requires a lot more documentation than customs and border 
patrol.  So that’s really advantageous for the Canadian L1s. 

There’s also the ability to get an exemption from the five and seven year maximum period 
of stay.  So as Toni said, L1Bs the specialized knowledge employees are limited to five 
years in L1 status and L1As your executives and managers are limited to seven years – 
ah – maximum time in L1 status.  But if you’re a Canadian – um – L1 and you’re sort of 
coming in on an intermittent basis or you’re coming in for two weeks here and two weeks 
the next month and then maybe not again for another three months – for short periods of 
time – but you’re really not sort of taking up residence in the United States or you know – 
establishing a home here – you’re – you’re still pretty much primarily living in Canada – 
you can extend the L1 indefinitely.  And a lot of times what we’ll see in – in this is a lot of 
individuals who are on a – a maybe working on a B1ah – doing some work or coming in 
on a B1 for a Canadian company who are coming in quite often and starting to get 
questioned at the border about whether or not they have temporary intent.  Sometimes 
they ah – CBP will recommend that they get L1 status or a work authorized status so 
that’s another way that a – a lot of Canadians end up with L1s if they qualify – meet those 
requirements. 

Um – and you can take – and just to reiterate – you can take your L1 application to the 
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border ah – just right to the border to the CBP office there.  You don’t have to make an 
appointment but I’ll – I’ll talk about some of the advantages of – of – ah – we need to be 
careful when you’re selecting a port of entry and I’ll talk about that here in a moment. 

Toni We have a question – it’s – it’s that we have a question that once – is questioning whether 
you take your L1 request to – directly to the border and do you do it at the time of crossing 
or do you do it before hand? 

Kelli Yeah. 

Toni That actually varied depending on the port of entry – ah – some ports of entry require you 
to cross the day you apply.  Ah – some will let you apply in advance and go home and 
pack up and then – you know – make your crossing a little bit later.  So it’s always 
possible to call those ports or to stop by and ask if you’re close enough and they’ll just tell 
you – what the requirement is going to be.  Calling them ahead of time – if you wanta 
make a later crossing – is probably a good idea. 

Kelli Yeah I – I always – it’s – it’s – always okay to call customs and border patrol and just say 
hey I’m coming in with an L1 application – what’s the best time to come – ah – sometimes 
they actually appreciate that. 

A couple of notes as we sort of wrap things up is that there are certain categories that are 
common misconceptions that Canadians might have an easier pass.  One of that is that 
you want an EQs.  I won’t go into this in a lot of detail except for that if you have a – if you 
are a Canadian applying for an E1 or an E2, those are your treaty traitors and treaty 
investors ah – they actually still have to go to a U.S. Consulate to apply for that -- ah – 
that particular visa.  And this usually applies to the – E1s and E2s are usually used for 
very small companies or privately held companies – um – but wanted to mention that.  
Similarly, permanent residents process for Canadians is also the – gonna be the same in 
almost – well in all cases.  Ah – but there are couple of things as Toni mentions – the B1, 
E1, E2 and TN immigration status all require temporary intent meaning that ah – those 
individuals – ah – really can’t be in here – can’t be into the United States in that status and 
then turn around and apply for a permanent residency.  Ah – they’ll need to change to a 
different immigration status if they wanta stay in the United States and apply for 
permanent residency.  Um – and also just ah – there’s a backlog in immigration – in 
immigrant visas or green cards.  Those are allocated by country of birth and not country of 
citizenship.  We get a lot of questions because we have individuals who have dual 
citizenship.  They may not have been born in Canada but they hold Canadian citizenship 
and Canada doesn’t have a backlog for – Canada doesn’t have a backlog for green cards 
so ah – Canadians seeking a ah – permanent residency in the United States don’t have a 
really long wait like Indians or ah – people from China ah – but ah – you can’t take 
advantage of that unless you were born in Canada. 

Ah – just to wrap things up there’s a few special considerations for Canadian employees.  
As Toni talked about – it’s important to be selective on the port of entry for adjudication or 
the place at the border where you ah – have your application adjudicated.  We always 
recommend Buffalo – the Peace Bridge as a – as a really good place to take um – take 
your petition or application just because we see more consistent adjudications about of 
that port.  Ah – some of the worst ports that we sort of inconsistencies from – ah – 
Toronto, Detroit – tend to be ah – a little bit more consistent.  But that’s not to say that we 
don’t see approvals out of those ports. 

A note about taxes – I’m not a tax professional but a lot of Canadians are paying taxes 
both in the United States and Canada.  They’re just required to.  So we always advise 
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Canadian employees to be talking with a US tax professional to see if they have to and in 
most cases ah – is the test is pretty um – ah – pretty loose – they will end up paying U.S. 
taxes. 

Finally, we’ve had a lot of questions about bringing in a vehicle or household goods from 
Canada and we usually recommend that you check with customs and border patrol about 
the requirements.  Ah – if you are planning on – you’re getting L1 status – if you have a 
Canadian employee – they’re obtaining L1 status and they’re gonna come – you know – 
come to the United States and live for three years and they wanta bring their car and other 
household goods.  They need to make sure their car is up to ah – the federal motor 
vehicle safety standards and EPA standards and the customs and border patrol website 
has some really great information on this for ah – for cars – you’re gonna look for certain 
stickers under your hood or on your driver’s side door and in some cases if you don’t have 
the right sticker in your car you’re gonna have to get a letter from the manufacturer and 
present that to CBP.  If you’re later seeking to register that car here in the United States 
‘cause your state department of motor vehicles are gonna require that sort of form from 
CBP. 

If you’re trav—if your Canadian employee is traveling with their personal or household 
goods, they’ll have to fill out a customs declaration at the border when they come in.  And 
they’ll have to list every single personal item they have with them.  They can’t just list ah – 
household effects – CBP is gonna make them list everything.  But if – if that employee is 
having somebody transfer – transport their goods to the United States on their behalf – ah 
– they need to provide that delivery service or whoever is delivering their personal effects 
to the United States with a notarized letter authorizing them to process the implication of 
goods on your Canadian employee’s behalf.  So we always get questions about that.  We 
wanted to mention um – just a few special considerations. 

Toni So I think we’re about out of time.  Thank you so much for joining us for our program 
today.  We hope you enjoyed it and that the information that we’ve provided was helpful 
for you and your organization.  If you haven’t already done so, please click on the survey 
icon at the bottom of your screen to complete our very short survey.  Your feedback really 
helps us in providing quality future programs.  As a reminder, this program has been 
approved for Illinois, Iowa, Missouri, Nebraska, Tennessee and Texas continuing 
education.  Colorado approval is pending.  We’re also approved for HR CI and SHRM 
recertified credits.  A recording of the webcast will be available tomorrow for watching and 
sharing and once it’s available a link to the recording will be emailed to you along with a 
certificate of attendance.  For those of you who asked questions we could not get to 
today, we will send you an email response. 

This concludes our webinar than, you. 

 


